The National Labor Relations Board (NLRB) released afinal rule on October 26, 2023, which addresses the
standard under which two entities may be considered joint employers under the National Labor Relations Act
(NLRA).

The final rule rescinds the rule adopted in 2020 (the 2020 rule) by the prior board during the Trump
administration. The 2020 rule declined to extend joint employer status unless the alleged joint employer
exercised "substantial direct and immediate control” over the employees "essential terms and conditions of
employment."

Under the new rule, the NLRB states that entities will be considered joint employers of a group of employeesiif
each entity has an employment relationship with the employees, and they share or codetermine one or more
essential terms and conditions of employment. To share or codetermine means for an employer "to possess the
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authority to control (whether directly, indirectly, or both), or to exercise the power to control (whether directly,
indirectly, or both)." Essential terms and conditions of employment are defined as (1) wages, benefits, and other
compensation; (2) hours of work and scheduling; (3) the assignment of duties to be performed; (4) the
supervision of the performance of duties; (5) work rules and directions governing the manner, means, and
methods of the performance of duties and the grounds for discipline; (6) the tenure of employment, including
hiring and discharge; and (7) working conditions related to the safety and health of employees.

The final rule states that merely possessing the authority to control, regardless of whether that control is
exercised, aswell asindirectly exercising the power to control one or more essential terms and conditions of
employment is sufficient to establish joint employer status. This is a departure from the 2020 rule which, as
stated above, required direct and immediate control. Under the new rule, indirect or reserved control can be the
sole basis for finding ajoint employer relationship, without regard to the extent of the reserved or indirect
control. Franchisors and employers who use staffing agencies may be affected by thisrule.

The final rule will take effect on December 26, 2023, and according to the NLRB's fact shest, it will not be
applied retroactively.

Next Steps

The new final rule may have labor implications for businesses. Thisincludes that an employer found to be ajoint
employer can be required to collectively bargain with its union-represented joint employees over the essential
terms and conditions it possesses (whether exercised or not) or exercises (indirectly or directly) the authority to
control. Joint employers may also be subject to labor picketing that would otherwise beillegal in the absence of
joint employer status and liable for unfair labor practices committed by the other employer.

Employers should closely examine their relationship with other companies employees and contact experienced
counsel with questions.

© 2023 Perkins CoieLLP

Authors


https://www.nlrb.gov/sites/default/files/attachments/pages/node-9558/joint-employer-fact-sheet-2023.pdf

Richard B. Hankins

Partner
214.259.4960

Adrienne Pater son

Counsel
APaterson@perkinscoie.com  202.654.6275

Exploremorein

Labor & Employment

Related insights
Update

Securities Enforcement Forum DC 2024: Prioritiesin the Election’s Wake

Update

The New Administration’s I mpact on Retailers



https://perkinscoie.com/professionals/richard-b-hankins
mailto:RHankins@perkinscoie.com
tel:214.259.4960
https://perkinscoie.com/professionals/adrienne-paterson
mailto:APaterson@perkinscoie.com
tel:202.654.6275
https://perkinscoie.com/services/labor-employment
https://perkinscoie.com/insights/update/securities-enforcement-forum-dc-2024-priorities-elections-wake
https://perkinscoie.com/insights/update/new-administrations-impact-retailers

